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WIT IN I rIGHT O
REFERENCES TO SPRING'S
CHAMPIONSHIP SPORTS
IN JUDICIAL OPINIONS AND
WRITTEN ADVOCACY
DOUGLAS E. ABRAMS'
EARLY ONE MORNING, FOUR POLICE
OFFICERS RESPONDED TO A CALL
ABOUT A MELEE AT A HOME IN
BRIGHAM CITY, UTAH. THROUGH A
SCREEN DOOR AND WINDOWS, THE
OFFICERS SAW A VIOLENT FIGHT AND
A VICTIM SPITTING BLOOD
INTO THE KITCHEN SINK.






In BrUiham City Utah v. Stuart (2006), the Su- D ul
preie Court unanimously held that the Fourth Dougla
Amendment permitted the officers to enter the
home without a warrant because they had an objectively reason-
able basis for believting that an occupant was seriously injured or
iininently threatened with such injurys Writing for the Court,
Chief Justice John G. Roberts,Jr. drew a refereice to sports:
"liT role of a peace officer includes preventing v iolence aind
restoring order not simply rendering first aid to csulalies in of-
ficer is not like a boxing (or hotk)' ieftree poisi to stop a bout
only if it becomes too one-sided."
Fighting remiains a fcature of piofe ssional hockey gamies,
though outside the rules. BrObham (its sports reftrence was
unpioipttIed because no mention of any sport appeared i the
brit f of either party or any anicus.
ChiefJustice Roberts eimployed a rhetorical technique used
by justices and lower federal and stat ijudges vitli increased fre-
quency sint t the early 19 7 0 s. In cases sith no claims or defenses
contcrmn sports, wrItteii opinions frequently help explain
legal or fat ial decision making ws ith refterences to the rules or
sE.
terminology of particular sports familiar to broad segments of
the American people. Thc sports references add both spice and
clarity
t'he courts' own careful use of sports references invites advo-
cates to carefully use sports references in the-i briefs and other
written submissions. With the post-season playoffs and the \Torld
Series holding sports fans' attention, I wrote in the 7oual's S e p-
tember-October 2016 issue about the role of baseball references
in judicial opinions and written advocacy." As attention turned to
post-season playoffs and the Super Bowl, I wrote in the January-
February 2017 issue about football refereuces."
The trilogy of articles concludes here with
sampling of judgts' recent references to four
sports that hit high notes every Spring Basketball,
ith the National Basketball Association playoffs
nd the National (ollegiate Athletic Association
NCAA) i en's and women's "March Madness";
olf; with the U.S. Open Championship; Hocket,
vs ith the Stanley Cup playoffs and the NCAA
en's and women's "Frozen Four" national cham-
pionships; and Horse racing, with the Kentucky
Derby, the Preaknsess Stakes, and the Belmont
Stakes.
IBasketball
Abrams I was in the sixth grade on Long Island in early
October of 1962 when the New York Knicks
played a pre-season exhibition game in our local
high school gymnasium against the Syracuse Nationals (which
became the Philadelphia 76ers two years later). This was the first
NBA gaie that most of my classmates and I ever saw in person.
3imes have changed becaust NBA teams do not play in high
school gvms any more. I he league has grown into a national
and international mammoth that dominates the airwaves and the
print media. horbes reports that basketball is "now second to soc-
cer in worldwide popularity and the National Basketball Associa-
tion (NBA) continues to play a major role in making this global
growth a reality"' College basketball also continues to thrive on
camptss across the nation.
Cotirts have taken notice, frequently enhancing their opinions
with references to the game generally, or to particular strategies,
rules, and tehniques.
(;eneral References
General refierences to basketball abound in the courts. In Es/ate
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of I)iaz . C/it of Anaheim last year, for example, the U.S. Court of
Appeals for the 9th Circuit reversed the judgment for the defein-
dant city in a damages action arising from a fatal police shooting
of a suspect." The district court had sustained the plaintiffs' ob-
jections to strike the city's testimony designed to inflame the jury.
The court of appeals instructed the district court at any new
trial to warn witnesses and lawyers, at a sidebar or during a brief
recess, that any renewed effort by the city to elicit such testimony
might trigger sanctions. The panel explained that "lawyers and
witnesses, like misbehaving children or rattled basketball players,
sometimes need a timeout.""
In U nited Sales a Del Toro-Barbhoza (2012), the 9th Circuit
rejected the convicted defendant's claim that remarks by the
prosecutor during closing arguments denied him a fIair trial."
The panel found the challentged remarks "vigorous," but "within
the normal bounds of ad1ocacy" 'A criminal trial, whether it
should be or not, in practice is more like a football or basketball
game than like a pleasant tea or game of croquet. The prosecu-
tion and defense confront each other and there will be some
contact in strong language that is not avoidable I in] ... a hard-
fought contest.""
In C/oited Slates c. Papagno (2011), the U.S. Court of Appeals
for the District of Columbia Circuit rejected the government's
motion that sought restitution from the defendant, who had
been convicted of stealing computer equipment from the Naval
Research Laboratory.'' 'he applicable statute requires payment
of restitution by persons who "participated." The government
contended that the term "participated" also reaches persons who
"assisted," a term not found in the statute.
Papagno rejected the government's contention on the ground
that "[i]n common parlance, the two terms are not equivalent."'
A hoops analogy followed. "Fans at a basketball game might help
the home team win the game (and earn the title 'sixth man'), but
even the fans who wear jerseys and are given the choke sign by
the opposing team's star player do not participate in the game.""'
Slan-Dunks
In Randall v. Sorrell in 2006, the Supreme Court held that
two Vermont statutory provisions - one limiting amounts that
candidates for state office could spend on their own campaigns,
and the other limiting campaign contributions by other entities
- violated the First Amendment Speech Clause." A central issue
was whether the state legislature sought to insulate incumbents
from efLective opposition at the polls.
Dissentingjustice joet Paul Stevens cited district court find-
ings in another case that no Albuquerque, New Mexico mayor
had been) reelected in the 25 years since that city set campaign
spending limits. Invoking basketballs term for a relatively easy
score that overpowers the defense,,Justice Stevens wrote that
the uninterrupted pattern of defeat "cuts against the view that
there is a slam-dunk correlation between expenditure limits and
incumbent advantage.""
Lower courts also frequently liken relatively easy acts or argu-
ients to slam-dunks, though complications may raise difficulties
under the basket or in a court of law. The U.S. Court of Ap-
peals for the 7th Circuit found complications in ,ensen . (lenents
(2015).`
In Wisconsin state court, defenidant Jensen was convicted of
first-degree murder for killing his wife and making the death
appear to be a suicide. On direct appeal, the state court of ap-
peals affirmed on the ground that admitting challenged evidence
contituted "harmless error."
The 7th Circuit affirmed the federal district court's grant of
defe'ndantJensen's petition for a writ of habeas corpus. The fed-
eral court of appeals majority concluded that admission of the
challenged evidence was unduly prejudicial (and thus not harm-
less error) because the case "was no slain dunk."" The majority
explained that "[t]he eVidence w as all circumstantial. And there
was significant evidence in support of [the defendant's] theory
that [his wife] had taken her life ... "" The Jensen dissenter
agreed that the case "was not a slam dunk," but he would have
deferred to the state courts' decision.2
Akin to slami-duniks, courts sometimes distinguish between
"layups" (relat ivelv easy claims or arguments) and "three-point
shots" (more d1ifficult claims or arguments ). By the time a
basketball player completes a layup for two points, the player
typically fact's limited or no resistance under the offensive basket;
three-point shots pose greater challenge because players must
launch the ball from considerably firther away from the basket.
One federal circuit judge explains that direct testimony is sub-
ject to cross-examination and opposing witnesses because "there
are no free-throws in criminal trials."''
The Shot Clock and Stalling Tactics
The basketball shot clock deters stalling by requiring the
offensive team controlling the ball to attempt a shot within a
specified time period (24 seconds in the NBA or 30 seconds in
NCAA men's and women's play), or else to turn over the ball to
the opposing team.
In Mulderink v. RSB Enterprises, Inc. (2012), the federal district
court held that the defendant automobile dealer had waived
its contractual right to arbitrate the plaintiff purchaser's suit.`
The court concluded that the dealer had "used the arbitration
agreement as a stall tactic, the litigation equivalent of the four
corners offense often used in college basketball before the NCAA
adopted the shot clock in 1985.""
The Full-Court Press
A full-court press is a defensive strategy that applies pressure
and resistance up and down the court followking the offiensive
team's inbounds pass.
In Int'lAss 'i of M1lachinists and Aerospace Wisrkers v. Vrso Cop.
(2015), the federal district court held that the plaintiff labor
unions and its employees had waived their rights to seek an
interlocutory appeal because they had fully litigated claims in the
district court instead of requesting interlocutory review earlier. 2
The plaintiff "made the strategic choice to make a fill court
press in district court, rather than to obtain a quick trial court
ruling and then proceed rapidly ... to the Court of Appeals.""
In PIC Group, Inc. a Landcoast Insulation, Inc. (2010), another
federal district court rejected the plaintiffs request for expedited
disposition of its motion to conmpel discovery.' TIhe court noted
the parties' record of lengthy delays during the discovery process.
"Whether the game is played at a slow pace or a full court press
and at times simultaneously - Is not going to affect the Court's
decisions, the ultimate goals of lwhich are to avoid overtime.""
Referees
Basketball referees also attract judicial attention. In Blackfeet
Vational Bank a. Yelon 1999), for example, the U.S. Court of Ap-
peals for the II th Circuit rejected the plaintiff bank's claim that
because the Federal Deposit Insurance Corporation fully insured
an unmatured certificate of deposit (to $100,000) up to its matu-
rity date, the CD was a bank deposit that the plaintiff could sell."
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"Ve cannot decide the nature of this instrument at its maturity
date any more than a referee could decide the winner of a has-
ketball game at halftime.""
Golf
Courts have solid basis for assuming readers' familiarity with
golf and its more prominent conventions. The game remains a
popular "lifetime" or "carryover" sport, played by nearly 20 mil-
lion Americans from childhood through adulthood.'
dlulgans
The 7th Circuit describes the term "mulligan" this way: "A
'mulligan' is the practice of allowing a player who has made a
bad shot to do it over, and the bad shot isn't shown on his score-
card. Mulligans are commonly allowed in informal golf matches
(as opposed to tournament matches, in which mulligans are
never permitted) because no harm is thought to be done by them
in such matches.""
When a claim or argument does not prevail the first time,
parties and their lawyers might welcome a "do-over" that holds
out the prospect of a more favorable result. In 2015, the term
'mulligan" surfaced in the Supreme Court. The decision was
Alabama Legislative Black Caucus v. Alabama, a challenge to alleged
racial gerrymandering of Alabama state legislative districts." Dis-
sentingJustice Antonin Scalia asserted that the majority allowed
the challengers to "take a mulligan" by ordering that the district
court on remand consider a legal theory that he said the chal-
lengers had not argued below.6
Lower courts have also drawn analogies to mulligans. In Entek
GRB, LLC z, Stull Ranches, LLC (2016), for example, the U.S. Court
of Appeals for the 10th Circuit underscored the importance of
the law-of-the-case doctrine, which permits a court not to recon-
sider issues previously decided in the lawsuit."' The panel ex-
plained that "[w]ithout something like [the doctrine], an adverse
judicial decision would become little more than an invitation to
take a mulligan, encouraging lawyers and litigants alike to believe
that if at first you don't succeed, just try again. A system like that
would reduce the incentive for parties to put their best effort into
their initial submissions on an issue, waste judicial resources, and
introduce even more delay into the resolution of lawsuits that
today often already take long enough to resolve.""
Teeing Up and '7eeing Off
Similar to a golfer who sets down the ball in preparation to
play a hole, a party may "tee up" evidence for the trial court,"or
a lower court may "tee up" a record or precedent for appellate
review."
Par fir the Course
On substantive and procedural matters alike, performance by
parties or counsel that meets positive or negative expectations
may be "par for the course," the performance expected of a
golfer on a particular hole. Performance below these expecta-
tions may produce a "bogey," one stroke over par for a hole on
the golf course.''
In Engquist v. Oregon Dep't of Agriculture (2008), the Supreme
Court rejected the employment discrimination claim because, as
Chief Justice Roberts wrote for the majority, "treating seemingly
similarly situated individuals differently in the employ ment coin-
text is par for the course."" In M1Ietropolitan Insurance Co. . Glenn
a week later, Justice Stephen G. Breyer, Jr.'s majority opinion
specified that a product "falls below par" when it fails to meet
expectations."
The U.S. Court of Appeals for the 5th Circuit says that
abusive discovery requests are "lamentably par for the course
in litigation."'-' The 4th Circuit says that "some amount of
partisan politics is par for the course in [legislative] redistricting
generally.""In a multi-defendant criminal prosecution, the Ist
Circuit observed that "[p]ar for the course, most of the indicted
defendants pleaded out prior to trial."" When it sanctioned the
plaintiffs lawyer fbr bringing a baseless, vexatious employment
discrimination suit, a federal district court explained that "as has
become par for the course in this litigation, [the lawyer] has cited
an unsupportive statutory provision for his argument."'
Hockey
In the past generation or two, the National Hockey League
has assumed a more prominent place on the American sports
scene. TIwenty-fbtur of the NHL's 30 teams are now based in U.S.
cities, and growing percentages of the league's players are Amer-
ican citizens or drawn from United States collegiate teams.
More than 600,000 players, coaches, and officials are enrolled in
youth-league and other amateur programs under the auspices of'
USA Hockey, the sport's national governing body."
In 2014, a New jersey state appellate court held that the state's
chief justice seeking healthy caseload management could assign
only retired judges who were provided by the executive branch.
The court likened the chief justice's role to that of "a hockey
coach wvho makes do with players selected by the team's gen-
eral manager and owner. Unlike the dynamics of a professional
sports teai, the Chief Justice . . . cannot burnish the quality of
the team by requesting a judge's trade, or demotion to the minor
leagues. "'
In hockey and a few other sports, such as soccer), a player reg-
isters a hat trick when the player scores three goals in one game.
When events or arguments occur in threes, the court hearing a
lawsuit may find that they constitute a "hat trick."--
As the Supreme Court did in Brigham City (discussed in the first
paragraphs of this article), lower courts have cited professional
hockey's reputation for fighting during games. 5 Judges have also
referenced hockey's penalty box, a small enclosed bench adjacent
to the ice surface, but separate from the team's bench, where the
offending player serves a penalty for an infraction." A collateral
party or witness may be entitled to an interlocutory appeal, for
example, without having to wait in a "judicial penalty box" for
the main suit to reach final judgment."
Brghan City is also typical of' opinions that have drawn analo-
gies to hockey referees. In United States v. Rodnquez-Rivera (2017),
for example, the U.S. Court of Appeals for the Ist Circuit reject-
ed the robbery defendant's contention that the district judge had
favored the prosecution by interrupting defense counsel more
often than she interrupted the prosecutor during their respec-
tive examimations of' witnesses."' "[We do not consider this sort
oft comiparison to be any more reliable an indicator of' a biased
judge than the relative number of penalties called against each
side in a hockey game indicates a biased referee.""'
Horse Racing
Horse racing has been a. popular spectator sport since Amer-
ica's colonial days. W Today references to a race, its human and
equine participants, or the exciting rush to the finish line can
help describe parties' quest for a judgment or order.
When a party proceeds to court or begins trial, the party is
"put through the paces," much as a jockey guides the horse
through a race or practice run even before the race." Where an
170 mnobairorg
argunent appears uintenable on its face at the outset., the argi-
ment (as Justice Elena Kaiga putit in 2014 "fails out of ihe
starting gate," the harrier that mark> the start of a holrse race.
In 1111 Z. Pwna Bioteclhnolog, h u. in 201,t the federal district court
denied the defendants' motion to isiss the securities frail
coiplaint, but predicted a longer iace: "[ Ve're out of the
startin gate, off and rnning. L111ming ahea just arn id il the
til, tay le a suimmary jugment niotion.
Once iout of the "starting gate" a par wiyth an apparenit
advantage behi or duritg die law> suit may gain the "iiside
track" and tus a shoeter path to v ictorI mucht as gaiiig the
inside track gives a race horse or a nediun- or long-distance
track runner) a shorter pal h to the finish line because the inside is
shorter than the outsilde.'
Where it nears completion, a proceeding or event enters the
"home stretch," the distance in a horse race from the last turn to
the finish line. 2 In Fdler v. City of Oakland (1995), for example, the
9th Circuit refiused to permit the defendant to withdraw its jury
trial demand after the trial hegan . The court of appeals rea-
soned that permission would enable a party to preview its case
Iefore seeking "improved odds."'' The panel likened permiission
to "allowing a gambler to switch his iet as the horses reach the
hoine stretch."'
Parties or events proceed "neck and neck" when they remain
closely contested throughout a proceeding, similar to two horses
that race in almost a tie toward the finish line." When a party
narrowly avoids issing a deadline, the party gets in "Just under
the wire," much as a liorse does when it barely edges out a coin-
petitor' When a party suffers a narrow defeat in court, the party
(like a horse that finishes only a fe'w inches Iehind a competitor
loses "Iy a nose.""
In 2016, the North Carolina Court of Appeals explained that
parties on appeal normally may not raise new arguments or
claims for the first time because the party "iay not swlap horses
after trial in order to obtain a thorotighbred upon appeal."'3
Vivid, Lively, and Memorable
"Legal Iricfs are necessarily filled with abstract conicepts that
are difficult to explain,"justice Scalia advised. "Nothinig clarifies
their meaning as well as exampl's" that "canse the serious legal
pounts onre making to e more vinid min ue liv ly and hence
mnore inentalrle
For judges andl lawe ri ts who write, sports examples fit th hill
because the ganes that Americans play and watch qualify as
Vivid, lively, and im or iina in all senses of the word s.
Endnotes
o1 <ogas u. nh uix hok lU Ib Ip i\ (rit of' <M ussinus naw <not lefa
DIN ' in lb ' I fu l-IAu bo Sk \ iioii 2an m
I 11;9 hk pe d \ n p
t010
2 72 -J.5. 398 2616)
3 I. at 49).
.47 7- S . 3918 200 1) si~ at)( )thcrtRc1ated Dia nwirn, osj il a
tai. 7 J. MO. B. 2G,) T,1 / spaia3Olas mdi diA
G Dougl19as E Abrams, Re/rece to RWibll Injudicial Oplinions and Inen Advo-
cacy, 73J. MO. B1. 34 (2017).
7 Henjamin Inii ock, 7/h Globia/aliiai o theNBA, FORBES Jine 17 2)013,
8:52 AMI It //Ayfv.oesi on/sit s/,s/2013/06/17/th-lobalizjation-of-
the-a/#3 71 8ad507135,
111 80 Ei 592 9th Ci. 201),.
Id. t 598-6 )1.
10 L a1,t 601.
11 873 E3d 1136 9th Cir 2012).
12 Id. at 1150.
I13 Id.
41 639 EMd 103, (D.C. Cir. 201 1
15 hi at 1098
1 6 Id.
17 518 U.S. 201 2006).
18 Id. at 281 ii..
19l 800 E1 89 '1t Cir. 2015) .
20 Id. at 906.
2 1 Id.
22 IL. at 9l11 iTindeJ., dsing). See ial, e.g,. Adobe Sy. Iu, Chritensao
809 E' 13d 10 71, 106 OthCr 2015 dics ing "an otherwise slaimik copy -
rit violtion"i);1 tit S/ates ariluiiea0 13) d 1, 33-34 (1s Cir 2015
"testimony didi not make for a stn-duniik o the governmtent by ain ineans")
immrnani aar.olk.Southern Coi p. 706 E1d I70, 186 3d Cir. 2013 plaitiffs
clai was"fr ficani a slam-dunk"); 1ntdSae HriN . -r-089 20 16
WIL 1745 999, a *5 1J). 'Mich. May 3. 21) wthe governmet A's as Ilr
fiomt a slaii dunk'); he a Ocwen Loan Sericing, LLC, No. 14-CV -60649-GOOD-
/Msourihau %10B, ;ws fThe--Missoui-Bar . Msur r @MoBair[w WS @.MoBarNews17
I
171
IMAN, 2015 WL 5449813, at *15 (S.D. Fla. Sept. 14, 2015 suit was "not the
slani-dtunk case" because cited precedints' facts were "significantly different"
fron those of the p re'sent suit).
23 E.g., 1Fter . BrtidgstneericasInc. No. 11-01 75-WS-N, 2013 WL. 489162,
at *2 n.3 (S.D. Ala. Feb. 8, 2013).
24 Piiholster v. Aers, 5901 E3d 651, 707 (9th Cir. 2009) (Kozinski, CJ., dissent-
ing), rev'd on other grounds, 131 S. Ct. 1388 (2011).
25 No. 10 C 7978. 2012 WL 1205728 (N.D. Ill. Apr. 11 2012).
26 Id. at *2, citing h1ttp1s://eni.wrikipledia.org/wki/Four _rcorners__offense defin-
ing "four corners ofl'nse"). See also, e.g.,AIC inc -. ( Comptroller of tie 7reaiaury,
97 A.3d 1092, 1092-93 (Md. 2014) ("Once upon a time, before tite advent of
the shot clock, sonic basketball teams employed a maneuver known as the 'four
corners offense.'".
27 121 E Supp.3d 201 (D. Me. 20157.
28 Id. at 228. See also, e.g., Usited States . Ml cf arther, 596 EMd 438. 442 (8th Cir.
2010) ('"The government is not required to put on a full court press on the cvi-
dence at a pretrial motion hearing."); Stuckey .. at? Union Fire In, os. No. 15 Civ.
6639 CM, 2015 VL 5547441 (S.D.N.Y Sept. 17. 2015 questioning whether
the plaintiff "behaved reasonably by not putting on a full-court press to ascertain"
whether the institution that employed him maintained an insurance policy that
might provide relevant coverage).
29 No. l:09cv6G2-KS-MTP, 2010 WL 4791710 (S.D. Miss. Nov. 18, 2010).
30 Id. at *1 n.6.
31 171 E3d 1237, 1240 in. 5 (11th (ir. 1999).
32 Id. See also, e.g., Tejada a; Dubois, 142 E3d 18. 24-25 1st Cir. 19981 (grant-
ing lederal habeas corpus relief to defendant convicted in state court; held that
hi'e' was prevented fiom presenting an elfective defense because the trial judge
and defense counsel had provoked each other throughout the trial; the panel
found itself "in much the same position as a basketball referee who sees a player
throw an elbow at an adversary but cannot tell if tlie blow was the initial ftul
or a retaliatory strike. . . . But unlike the basketball referee, we have no need to
decide whether to assess a single fbul or a double foul."); Liberty Adut. In. Co. v.
Contru. Adgmst. Sercs., In, No. 99 C 6906, 2001 VI 1159203, at *7 (N.D. Ill. Sept.
28, 2001 "a stakeholder is to a 'stake' he controls as a basketball referee is to a
jump-ball. He holds it, but he does not claim it for his owni. Rather lie willingly
allows the rival coitestants to fight for it''
13 E.g.. Mike Stachura, iuber of Golfero Steadti More Beginneo Conting Foit
Millennials. Goti. ItosT (Apr 30, 2015), aailable it littp://wwws'w.golidigest.com/
story /nurnber-of-golfers-steady-inore.
34 )sornwesl. lo Hamburger, 803 E3d 912, 914 (7th i(r. 2015).
35 135 S. Ct. 1257 (115).
36 Id. at 1275 (ScaliaJ., dissentig) ("'('lie Court rightly concludes that our ra-
cial gert'yianderitig jitisprudence does not allow for statewide claims. However,
rather than holding appellants to the misguided legal theory they presented to
the District Court, it . . . remands] the case ws'ith orders that the District Court
cotisidir whether some (all?) of Alabama's 35 majority-iniioritv districts result
fiom impermissible racial gerrynandering.
37 840 E3d 1239 (10th Cir 201)).
38 Id. at 1240. See also, e.g., /ni/i'd Sta/tes v Pror, 842 E3d 441,451 6th Cir.
2016) "Where the defendant through his iiiown actions does not permit the court
to ascertain whether a waiver [of th lie right to counsel] is knowing or voluntary, or
even if' lie means to waive at all, lie cannot tise the court's failure to acknowledge
the waiver later to take a mulligan and try his case again if he loses."); Aras n
Rrgional Sch Dist. . 14, 125 A.3d 172, 180 (Conn. 2015) (affirming summary
ijudgment for defendats in suit that challenged refirenlui results on the ground
that towns failed to publish warning of' the referendums in accordance with state
law; Plaintiffs sought "tle electoral equivalent of a mulligan"-; GLICMort.i LL(C
a Pi'alenzela, 208 So.3 d I8I (Fla. Dist. Ct. App. 2016) ("Lust as in the rules of
golf, there are no mulligans in contested legal cases, WXith rare exceptions, you
either prove your case by the close of' the evidence at an evidentiary hearing or
trial, or on don't.".
39 E.g. Chubb & Si . Suipeior ft., 228 Cal.App.4th 1094. 1099 201 4/
40 E.g., Armnin z. Ritetrde Community Hasp., 5 Cal.App.5th 810, 821 21); Ak
Cormick v . Carrier, 795 N.W2l 517, 569 (Mich. 2010).
41 E'on ' ThIapeutirs. btu . 1da Reearch & Dev. Co., 477 E Supp.21 699, 717
(E.D. Va. 2007) (plaintiff that unnecessarily prolonged the proceedings f(ailed to
meet the court's expectations.
42 553 U.S. 591 .604 2008.
43 554 U.S. 105, 114 (2008).
44 OneBeacon Ins. 6o. v . I Iade lch & Assoc., 841 E3d 669, 677 (5th Cir.
2016).
45 Raleigh ike Citizen'sAs'n i. ike Counitv Bd. of Eliections%. 827 E3d 333. 347
172
(4th Cir. 2016).
46 Uni/rd Sttes z Ramiree-Rivera, 800 E3d 1, 14 n.5 '1st Cir. 2015.
47 nitt'r a PPLo i., No. 4:1 3-cv-00 118, 2015 WL 9480455, at *6 MI.D. Pa.
Dec. 29, 20115). See also, e.g., CTI ys., S.A. a/oFitiing Souionsi LL(,, No.
14-cv-744-jdp 2016 W\L 1(060)5, at *4 WID. Wise.Jan. 8, 2016; ("Tlie parties
conducted international depositions via video conferencing, briefed summary
judgment, and produced thoiusaids of documents, But that is all par for t1
course in federal litigation. . . 1"1;,cei z. Hart, No. 1: 10-cy-01 746-AWI-SKI
PC. 2013 WVL 2434702, at *1 1E.D. (ajiune 4, 2013)t"Detailed. time coitins-
ing, contentious discovery issues are par for the itcourse in many civil actions.".
48 See National Hockey League Standlings, littps://www.iilil.com/stanidings
isited Apr. 10, 2017); Dean Spiros, 'The Top P/layeo in the H CIL4 Are Leaving School
Earlier Each 2a ; M1 akening Weais and Hurting Graduation Rates, Si\ TRIBUNEt, Jan.
14, 2007. at IC.
49 USA Hockey, Membership Statistics, Ittp://wvw.usalockex.com/page/
sliowv/839306-iieiibcrsliip-statistics (visited Apr. 10, 2017).
50 State . Buckner, 896 A.3d 261, 288 n.l16 (NJ. Super. Cu. A.D. 2014).
51 E.g., US u. Faulkenbeniy, 614 E3d 573, 589 '6th Cir. 2010); Boen tt 7alor,
206 So.3d 892. 900 (La. Ct. App. 2016).
52 E.g. Martinez v. Hooper, 148 E3d 856, 857 7th Ci 1998 "'We know the
story about the surprised audience that went to see a fight and a hockey game
broke out."); Galve. n Barnes, No. SACV 12-897-JVS OP),2012 WL 6645608, at
*2 (C.D. Calif Nov. 13, 2012).
53 E.g., fodern Fence Te/its., Inc . Qualiai e no'ement Coip.. No. 08-C-
0543, 2011 WL 2532486, at *8 E.D. Wis.June 24. 2011) (magistratejudge's
opinion (discussing "the penalty box of [28 U.S.C.] § 1927"); In re Dole Food Co.,
Consolidated No. 8703-VCL, Consolidated No. 0979-VCL, 2015 W'L 5052214,
at *5 Dl. Ct. Cian. Aug. 27. 2015) discussing how dominant shareholder might
put the conipin's ijecting bankers into the "penialty box").
54 Marlh a Moutinu e.pkn;. hic., 50 Cal. Rptr.2d 493. 499 Ct. App. 1996). See
also, e.g., \;'ils/en r. M iotoro/, Inc., 130 E Supp.2d 976, 982 t.l (N.D. Ill. 2000 )
("the law has ino equivalent of' the penalty box in hockey, in which a lawyer (or
the lawyer's cliint) could somehow stiffer sont adverse consequence or liaving
coutinitted a (bul itt this instatice, fiir ad'aincitig a trily frivlous argumet"
55 473 E3d 21 (st Cir. 2007 ;
56 Id. at 27.
57 E.g., Sist uE Eutot MosusoN, THE OXFORD HISTORY OF THE AMIERICAN
PEtLE 70, 148-49, 471, 669, 786-87 (1965).
58 E Ug.. zu. Iv.lliao, 616 E3d 685, 692 (7th Cit. 2010:;7ohnson . Smithkline
Beecham Corp., No. 11-5782, 2015 WL 1004308, at *13 E.D. Pa. Mar. 9. 2015);
Palacios . Unitied States. No. 4:12-CV-737-Y & No. 4: 10-CR-188-Y(01), 2013 XL
1744244, at *2 (N.D. Tex. Apr. 23, 2013).
59 Aicigan . Bay Mi/lls ndian (omity, 134 S. Ct. 2014, 2034 n.6 (2014). See
also, e.g., Hancock z! u.srban Ou/ien, I., 830 EId 511, 514 (D.(, Cir. 2016) legally
deficient argetteutis could not get "out of the starting gate"); U.S. v. McGill, 815
E3d 846. 94 4 JI.C Cir. 2016) (sanme) irkeberg u. iadian Pa. R., 619 E3d 898,
907 (8th Cir. 2010) (same); ia . iiAortgeage, Inc., No. 15-cy-23026-GAYLES,
2016 WNL 5369316, at *5 (S.D. F"La. Sept. 26, 2016) (same); In re Halverson, 362
S.W3d 443, 451 (Mo. Ct. App 2012) (same).
60 No. SACV' 15-0865 AG JC1x), 2016 WIL 5859000 at *9 C.D. Cal. Sept.
30, 2016.
61 E.g., Lott '. Pfiet; Inc., 492 E3d 789, 794 (7th Cir 20017;.NR O, In. u.
VUS. Dep't of Interior, 36 E Suppt.3d 384, 411 (S.D.N.Y 201; Lie a Citibank, No.
12-CV-566-A, 2012 WL 5305206 (W.D.N.Y Oct. 25, 2012).
62 E.g., Organized 1illage of Aake z. United Sta/e Dep'/ of Agric,, 795 E3d 956,
986 9th Cir. 2015) Koznski.J., dissetitiig) "we are in the homie stretch of tile
Obama administration'. See also, e.g.. Burton . Pa. State Police, 990 E Supp.2d
478, 514 (M.D. Pa. 2014) ("th'e coart will pscsist through the home stretch and
eigage Plaintifl's final arguietts"), affd, 612 Fed. Appx. 124 (3d (i. 2015).
63 47 E3d 1522 (9th Cir. 1995).
64 Id. at 1532.
65 Id.
66 fCatpentr . Keith/ Tompson Buildes Inc., 186 So. 3d 820, 827 t.8 (Miss. 2015).
67 E.g., Mcehon a LVIfn 1dht ig, LLC, 744 E3d 1010, 1019 (7th Cit. 2015);
Mhinasaan a. Mukase, 553 E3d 1221. 1228 (9th Cii: 2009); Beri Heailtcare Piarna:,
Inc. z. Rivr's Edge P/ooms.LLC Ni. 1:11 -C- 13 I-LIM, 2015 WL 11142428
(N.D. Ga. Sept. 22, 2015); Petrson . laic Repub/ic of Iran, 290 ER.D. 54, 58
(S.D.N.Y 2013).
68 E.g. Heisiin Citizens Caonrnted/jor Craet and Doves v. WI iscoisin Dep't of. Natura
Res., 661 N.W2d 858. 868 (Wis. 2003).
69 State a; Collins. 782 S.E.21 35)0. 358 1N.C. Ct. App. 2016) citations oImitted).
70 AioNiN Sc.Aits & Bitn, A. GARNE i KI OUR CMst.E TIEt \t oi
PERSUADING.J DGiEs I .11, 112 2008)
mobar.oig
